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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of Novenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE- 10306
V.

JOHN L. HAMMERSTRAND,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued on May 23,
1990, followi ng an evidentiary hearing.” The |aw judge affirmed
an order of the Adm nistrator suspending respondent's airline

transport pilot certificate for 180 days. W deny the appeal.

'The initial decision, an excerpt fromthe hearing
transcript, is attached. The law judge did not relate his
findings to particular clainmed violations. W have done so in
t hi s deci si on.
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The Adm nistrator's order was pronpted by an Cctober 22,
1988 flight for which respondent was pil ot-in-conmand.
I nvestigation of this flight by the FAA led to charges that
respondent violated 14 CF. R 43.3(a), 43.13(b), 91.29(a) and
(b), 91.33(a), 91.165, and 91.9.°

*The provisions read as follows (Part 91 sections have since
been renunbered):

8 43.3(a) Except as provided in this section and § 43.17, no
person may maintain, rebuild, alter, or performpreventive
mai nt enance on an aircraft, airfranme, aircraft engine, propeller,
appl i ance, or conponent part to which this part applies . :

8 43.13(b) Each person maintaining or altering, or
perform ng preventive maintenance, shall do that work in such a
manner and use materials of such a quality, that the condition of
the aircraft, airframe, aircraft engine, propeller, or appliance
worked on will be at |east equal to its original or properly
altered condition (with regard to aerodynam ¢ functi on,
structural strength, resistance to vibration, and other qualities
af fecting ai rworthi ness).

8 91.29(a) No person may operate a civil aircraft unless it
is in an airworthy condition.

(b) The pilot in command of a civil aircraft is
responsi bl e for determ ning whether that aircraft is in condition
for safe flight. The pilot in command shall discontinue the
flight when unairworthy mechanical, electrical, or structura
condi ti ons occur.

8§ 91.33(a) Ceneral. Except as provided in paragraphs (c)(3)
and (e) of this section, no person nmay operate a powered civil
aircraft wwth a standard category U S. airworthiness certificate
in any operation described in paragraphs (b) through (f) of this
section unless that aircraft contains the instrunents and
equi pnent specified in those paragraphs (or FAA-approved
equi valents) for that type of operation, and those instrunents
and itens of equipnent are in operable condition.

§ 91. 165 Mai ntenance required.

Each owner or operator of an aircraft -

(a) Shall have that aircraft inspected as prescribed in
Subpart E of this part and shall between required inspections,



3

It is undisputed that respondent, carrying five passengers,
departed Gllespie Field (San Diego), CA wth an Instrunent
Flight Rules (IFR) clearance. Once above the clouds, he
proceeded on a Visual Flight Rules (VFR) flight. On the return
trip fromLaughlin, AZ to Gllespie Field, respondent nade an
internediate | anding at Borrega Valley Airport, CA after both
engines quit in flight and he was able to restart only the front
one. Respondent admitted at the hearing that, on the outbound
flight, he told a passenger that the fuel system appeared to be
feeding inproperly (Tr. at 17), yet he neverthel ess undertook the
return flight with no check of the aircraft. FAA personnel were
coincidentally at Borrega when or shortly after respondent |anded
there. They becane involved in discussing the incident, and

noti ced ot her discrepancies in the aircraft. Each of the clained

(..continued)
except as provided in paragraph (c) of this section, have
di screpancies repaired as prescribed in part 43 of this chapter;

(b) Shall ensure that naintenance personnel nake appropriate
entries in the aircraft mai ntenance records indicating the
aircraft has been approved for return to service;

(c) Shall have any inoperative instrument or item of
equi pnent, permitted to be inoperative by 8§ 91.213(d)(2) of this
part, repaired, replaced, renoved, or inspected at the next
required inspection; and

(d) When |isted discrepancies include inoperative
i nstruments or equi pnent, shall ensure that a placard has been
installed as required by 8 43.11 of this chapter.

8 91.9 Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.



viol ations is addressed bel ow. *®

1. Positioning of the turn coordinator/slip skid indicator.

In his conplaint, the Admnistrator alleged that respondent, who
was not |licensed as a nechanic at the tinme, perfornmed nmai ntenance
on the aircraft by "renoving, reinstalling and again renoving the
turn coordinator/slip skid indicator" (TC) and that the | ast
renmoval was just before the return flight from Laughlin.
Respondent admtted these allegations (Tr. at 19-20), and the |aw

j udge sustained the conplaint in this regard.

‘W reject respondent's procedural allegations. "Mranda"
war ni ngs are not applicable to these, civil proceedings.
Respondent had avail able, but did not use, the Aviation Safety
Reporting Program by which he could seek to avoid a suspension
penalty through tinely reporting of the incident. Likew se,
respondent is incorrect in arguing that, because the FAA has no
rule specifically providing for certificate suspension, it my
not take such action. The FAA's authority conmes directly from
Section 609 of the Federal Aviation Act.

Respondent's procedural difficulties with the devel opnent of
evi dence and the conduct of the hearing stemfromhis
unfamliarity with the Board's rules and basic | egal processes.
The FAA is not required to provide respondent with rel evant
i nvestigation results absent a discovery request, and a Freedom
of Information Act request for FAA docunents nust be forwarded to
the FAA, not this Board, as the sought docunents are not in our
possessi on.

We al so see no bias or inpropriety in the |law judge's
handl i ng of the hearing. Although the Board extends consi derable
latitude to pro se respondents, it is not our duty to ensure that
they are fully prepared for the hearing. Adm nistrator v. Smth,
NTSB Order EA-3558 (1992) slip op. at 2-3. Thus, for exanple, it
was respondent's (not the FAA's) responsibility to present
evi dence in respondent's favor and, at the hearing, offer
W tnesses (or depositions of witnesses) to support his testinony.

The | aw judge gave respondent a full explanation of hearing
procedures (see, e.qg., Tr. at 24-31), and extended him
considerably nore | eeway than was required for a fair hearing.
Finally, respondent's m sunderstanding of the |aw judge's
direction concerning surrender of his certificate (Tr. at 324) is
now noot .
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In his appeal, respondent states that, although he had
t hought that he, as a mechanic apprentice and owner of the
aircraft, could lawmfully renove and install this instrunent, he
| ater | earned he could not do so. He also inconsistently argues
that the rules permt himundertake this work.

Respondent has not satisfactorily rebutted the testinony of
the Admnistrator's witness (Tr. at 95-96) that renoving this
particul ar piece of equipnent is not preventive maintenance
respondent is allowed to perform Respondent's generalized
citations to various rules are inadequate to overcone the record
made before the | aw judge, and we see nothing in the rules
t hensel ves (see especially the Part 43 Appendix A (a) listing of
aut hori zed preventive nai ntenance) that woul d support
respondent's belief. Thus, the preponderance of the evidence on
this point indicates that respondent violated 88 43.3(a) and
.13(b).

The Adm nistrator also charged that, when respondent renoved
this instrunent fromthe panel, he permitted it to drop back
behi nd the panel, where it was left resting on electrical wring.

The Adm ni strator offered photographs taken sonetine after the
incident that allegedly showed the instrunent in that position,
and introduced testinony to show that the aircraft was
unairworthy (unsafe) as a result. According to the
Adm nistrator's w tness, respondent had advised the FAA that, at
the tinme the photos were taken, the instrument panel was

configured just as it was at the tinme of the incident. Tr. at



98, 104, and 109.

At the hearing, respondent offered a different version of
events. He testified that the TC had been | oose, and on the
out bound flight he had installed it with m smatched screws. On
the return flight, when it would not be needed, he renoved it
entirely and placed it on a seat in the aircraft. Respondent
further testified that, later on, it was reinstalled and pl aced
on the wire bundles. Tr. at 217. To indicate his displeasure
with the FAA s continuing investigation, he wanted "to nmake a
violation out of it." Tr. at 220.

The | aw judge accepted the Administrator's evidence,
inmplicitly finding respondent's explanation incredible.
Respondent offers nothing new on appeal that would justify
reversing the law judge's finding, and we do not find his
i nherent credibility conclusion to be arbitrary or capricious.
Respondent's statenent, in his appeal, that the instrument panel
configuration precludes the TC fromresting on electrical wiring
is new evidence that may not be considered at this stage of the
proceeding. More inportantly, it is inconsistent with his above-
noted testinony at the hearing.® The evidence in this regard
supports findings that respondent violated 88 91.29(a) and (b),
91.165, and 91.9.°

‘He testified: "If the FAA wanted a violation, I'll give
thema violation . . . . I'll put the turn coordinator down there
on the wires." Tr. at 217.

In this case, the § 91.9 claimcould stand al one (see
di scussion infra) or be considered a "residual"” violation. See,
e.g., Admnistrator v. Pritchett, NISB Order EA-3271 (1991) at
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2. Absence of an installed clock. The Adm nistrator charged

t hat respondent operated the aircraft under |IFR when he did not
have the required clock installed in the instrunent panel. The
| aw judge agreed, rejecting respondent's argunents that a
passenger had a watch with the sane required functions (hours,
m nut es, and seconds), another instrunent in the aircraft could
substitute for the clock, and the weather was VFR

On appeal, respondent repeats the last claim noting
correctly that VFR operations do not require the clock.
Respondent continues to ignore, however, the fact that the
regul ation requires the installed clock whenever |FR operations
are conducted, and the record denonstrates that respondent
obt ai ned and used an | FR cl earance when he left G llespie Field.
Tr. at 35-36, 114.° Whether respondent actually needed such a
clearance is immterial to the 88 91.33(a) and 91.165 vi ol ati ons,
as are the weather conditions at the tine.” Moreover, there is
unrebutted evidence that the absence of the clock nade the
(..continued)
fn. 17, and cases cited there (a violation of an operational FAR
regulation is sufficient to support a finding of a "residual" or
"derivative" 8 91.9 violation).

It is not clear fromthe record whether the condition of the
TC violated 8 91.33(a) as well. W need not decide this
question, as that violation is otherw se established. See T 2,
infra.

°See also Tr. at 213-214. Respondent's testinmony can be
read to admt this point but it is confusing and we do not rely
on it.

‘See Administrator v. Ewing, 1 NTSB 1192, 1194 (1971) ("it

is well settled that the Board does not have authority to pass on
t he reasonabl eness or validity of FAA regulations").
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aircraft unairworthy in violation of § 91.29. Tr. at 51.°

3. The engine failure. As noted, respondent admtted to
advi sing a passenger on the outbound flight that the fuel system
appeared to be feeding inproperly. It is also clear that
respondent was operating both engines fromthe sane (right main)
tank. After takeoff from Laughlin, the rear engine quit,
foll owed shortly after by the front one. The front engi ne was
restarted, on switching to the left main tank. Respondent was
unable to restart the rear engine in flight. Upon |anding at
Borrega, it was determ ned that the rear engine quit due to | ack
of fuel; it also started when its fuel supply was sw tched from
the right to left tank. Tr. at 129. On the ground, the right
tank gauge read enpty.

We nust admit to considerable difficulty in understanding
respondent's expl anations for the cause of the engine failures
and the extent of his responsibility and invol vement. At the
heari ng, respondent seened to argue that the front engine quit
because the student pilot/passenger hit the wong button when he
was directed, at the time the rear engine quit, to hit the
punps.® Regardl ess, an FAA witness testified that, as both
engi nes were running off the same tank, the front engi ne could be

expected to quit shortly after the rear engine, and for the sane

’In connection with the instrunentation i ssues, respondent
of fers new evidence in the formof a weight and bal ance data
sheet of sonme sort. Not only is this prohibited new evidence, it
is irrelevant to respondent's case.

*The student hit the high pressure punp, which apparently
can cause the engine to quit.
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reason. Tr. at 160-161. The hearing al so devel oped the fact
that respondent, while he tried and failed to restart the rear
engine on the auxiliary tank, did not try to start it on the |eft
mai n tank (which, according to the hearing testinony, is the
procedure prescribed in the aircraft's manual). Tr. at 278-279."

Respondent's position regarding the rear engine and his
overall managenent of his fuel supply is considerably nore
difficult to understand. At the hearing, he appears to have
taken the i nexplicable position that, because the right fuel
gauge was "junpi ng around" and he had in the past had probl ens
using the reserve tank for the rear engine (Tr. at 214), he would
run both engines on the sane tank.' These (and other) past
experiences with this aircraft "fooled himinto believing" that
he had a fuel supply problemw th the transfer val ves when he had
no such problem |d. at 215. Elsewhere, he testified that he
had thought the aircraft had a crossfeed problem but that
mechani cs had told himotherwise (Tr. at 224-227)."* Moreover,

respondent stated that he "felt that there was sonethi ng wong

“Respondent's appeal offers new evidence interpreting the
directions in the aircraft's manual for restarting the engines.
Even if we were to consider this argunment (which we will not), we
are not convinced by respondent’'s statenents, standing al one,
especially given the inconsistencies in his other testinony, that
in these circunstances the fuel supply should not have been
shifted to the other main tank in an attenpt to restart an
engi ne.

" Respondent further testifies (inconsistently) that he
relied on the fuel gauges (which apparently read, enroute, that
the right tank was 3/4 full and the left tank was conpletely
full).

“We fail to see what relevance there is in nechanic's
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but he didn't know what." Tr. at 221.°

In affirmng the violations, the | aw judge found that
respondent was aware before departure on the outbound flight that
the fuel gauges were unreliable, and that he told a passenger,
after landing at Laughlin, that the fuel apparently was feeding
i nproperly.

On appeal, respondent continues to argue that there was
nothing wong with the aircraft. Hi s discussion does not,
however, convince us that the [aw judge erred in his findings.
It is respondent’'s testinony that the right tank gauge was not
reliable, and he does not deny the statenent he nmade to his
passenger. The aircraft was not airworthy when the fuel gauges
were not working properly, and respondent continued to operate
the aircraft knowing so. This action violated 88 91.29, 912. 33,
and 91.165. Mreover, it was careless at the least. There is no
evidence in the record that respondent took any action prior to
the flight or at Laughlin to investigate the perceived problem
even such limted action as visually checking fuel |evels at
Laughl i n.

Even were we to assune for purposes of argument that al
equi pnent was actually operating properly, respondent would stil
be guilty of careless or reckless behavior (in addition to the

(..continued)
testinmony from 1984.

“There is considerable discussion in the transcript and the
appeal of other possible causes of the failure, including porting
and nmagneto problens. W need not consider these matters to
reach our deci sion.
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viol ati ons di scussed previously in this opinion). Respondent
believed there was a fuel supply problem and his erroneous
perception of the problemled himto take actions that
j eopardi zed the passengers' and the public's safety. |If the
gauges were working properly, there can be no excuse for
respondent's allow ng both engines to run off one tank until it
ran dry. It would appear, instead, that respondent's beliefs as
to the condition of the aircraft prevented himfrom seeing the
conplications that would result fromthe course of action he had
chosen.

In sum we affirmthe Adm nistrator's order and the | aw
judge's decision in all respects. The engine failure is a
synptom of respondent's willingness to take matters into his own
hands, w thout the mnimum precautions. W are al so concerned
that his behavior regarding all three matters rai sed by the
Adm ni strator generally denonstrates an unsafe, cavalier attitude
towards nmaintaining the aircraft in accordance with its type

certificate.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is deni ed;
2. The 180-day suspension of respondent’'s airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order."

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



